
This Term Sheet for Build Own Transfer Battery Energy Storage System (the “Term Sheet”) is being provided in conjunction with Minnesota Power’s Battery Storage RFP of [DATE], (the “RFP”) and indicates some, but not all, of the key terms that would be included in binding documentation for a build own transfer transaction as described in the RFP. Seller should complete highlighted fill-ins. If Seller makes other material changes to the Term Sheet, Buyer will consider them in light of the document provided, Seller’s RFP response and other RFP responses. No terms shall be binding upon either party until entry into the Agreement as defined below.

Buyer
ALLETE, Inc. d/b/a Minnesota Power (“Buyer”).
Seller
[bookmark: _Hlk160628331][Project Company Name], a [entity type and state of formation] (“Seller”). 
Project and Project Site
[bookmark: _Hlk160628351][bookmark: _Hlk160628425]The Project Company is developing the [Project Name] battery energy storage (“BESS”) project, an approximately [XX] MWAC and [XX] MWh nameplate capacity (the “Expected Nameplate Capacity”) BESS located in [County Name] County, [State], and all other assets and rights relating to the project (the “Project”). For all purposes herein, the Project includes the gen-tie transmission line (the “T-Line”) that will connect the Project to the [relevant point of interconnection], and all electrical transmission line easements, rights-of-way or other real property interests necessary for the T-Line. Electric energy used to charge, and that will be discharged by, the Project’s battery energy storage system will be transmitted via the T-Line. The Project will be located at [describe site] (the “Project Site”) as further described in the materials included in Seller’s response to the RFP. 
Type of Transaction
The transaction will be structured as an asset acquisition.[footnoteRef:1] The Buyer shall have no obligation to enter into the transaction until Buyer and Seller enter into definitive agreements governing the transaction (the “Agreement”, such date of signing the “Signing Date”). The Agreement will include closing conditions, which, upon being met, will cause the consummation of the purchase and sale transaction, (the “Closing”), on the transaction closing date (the “Closing Date”). On the Closing Date Buyer shall purchase and Seller shall sell 100% of the assets and rights of the Project.  [1:  NTD: MP reserves the right to propose alternative acquisition structures in its sole discretion, including but not limited to entity acquisitions and development stage acquisitions. ] 

Following the Closing Date, Seller will remain obligated to perform the Seller’s Work and Other Responsibilities (described below) and all of its other obligations described in the Agreement.
Purchase Price and Payment Terms
The “Purchase Price,” which is not to exceed [__] per MWAC, will be paid by Buyer in three installments:  one installment at Closing, one installment on the date upon which Seller has achieved an agreed set of “Substantial Completion CPs” (the “Substantial Completion Date”) and a final payment following completion of Punch List Items as further described below (the payments together the “Progress Payments”).
In no case will a Progress Payment be made if (a) Seller is in breach or default of its obligations under the Agreement, (b) the provider of the Seller Credit Support (as defined below) is in breach or default of its obligations under the relevant guaranty or letter of credit, or (c) either Seller or the provider of the Seller Credit Support is suffering an insolvency or bankruptcy event. In no case will the amount of the Progress Payments made prior to the completion of the Punch List Items exceed 80% of the total Purchase Price. 
Buyer will be entitled to set off any amount then owed by Seller to Buyer under the Agreement, including, without limitation, any accrued and unpaid Liquidated Damages (as defined below) against any Progress Payment at Buyer’s discretion. 
Buyer will be entitled to withhold from the Progress Payment made on the Substantial Completion Date an amount equal to 150% of the amount sufficient to complete any Punch List Items (defined below) (collectively, the “Punch List Holdback Amount”). 
[bookmark: _Hlk160632894]Signing Date Conditions
On the date the Agreement is signed (“Signing Date”), Seller will be required to deliver to Buyer “Seller Credit Support” in the form of either (i) cash held by Buyer for Seller’s account (or pursuant to a third-party escrow arrangement acceptable to Buyer in its sole discretion and at Seller’s sole expense), (ii) a guaranty from a guarantor acceptable to Buyer in its sole discretion and in a pre-agreed form or a form otherwise acceptable to Buyer in its sole discretion, or (iii) a letter of credit from an issuer acceptable to Buyer in its sole discretion and in a pre-agreed form or a form otherwise acceptable to Buyer in its sole discretion. Seller will be required to maintain Seller Credit Support in the Seller Credit Support Amount from the Signing Date until the first to occur of (a) the pre-Closing termination of the Agreement (including the period following such termination until all resulting claims are satisfied in full) and (b) the date that is twenty-four (24) months after the Closing Date (plus an additional period of time until all remaining indemnity claims are satisfied in full if applicable). 
At any point in time prior to the Closing Date, the “Seller Credit Support Amount” shall be equal to the aggregate Seller payment obligations Seller could have if the Agreement is terminated at that point in time, including without limitation the Termination Payment (as defined below), accrued and unpaid Liquidated Damages. For twenty-four (24) months from and after the Closing Date (plus an additional period of time until all remaining indemnity claims are satisfied in full), the Seller Credit Support Amount shall be equal to the Indemnity Cap (as defined below).[footnoteRef:2] [2:  NTD: Buyer to consider different risk buckets and caps depending on project stage and Seller creditworthiness.] 

Buyer’s participation in the transactions contemplated hereby is subject to the execution and delivery of the Agreement and any ancillary agreements by the parties thereto and the obtaining of specified approvals, authorizations, or orders, including but not limited to the following (to the extent necessary, the “Required Approvals”)[footnoteRef:3]: [3:  NTD: Some Required Approvals may be shifted to later milestones in the Agreement at Buyer’s discretion depending on project status at the time of signing. ] 

· Approval of the board of directors of Buyer.
· Approval of Seller in accordance with Seller’s governance requirements.
· Third party consents, if applicable. 
· Governmental and regulatory approvals or consents necessary (as determined by Buyer in its sole discretion) from any state agencies or commissions regulating utility activities, each of which approval or consent shall have been obtained by Buyer and final, written, non-appealable and in form and substance acceptable to Buyer in its sole discretion (collectively, the “State Regulatory Approvals”). 
· All other required governmental approvals and permits (including without limitation and for purposes of example the siting permit, environmental permits, FERC approvals, approvals under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, and any other permits necessary for the parties to consummate the transaction or for Buyer to own, operate and maintain the Project) have been obtained and are final, written, non-appealable and in form and substance acceptable to Buyer in its sole discretion;
· Applicable governmental and regulatory approvals, permits, licenses, etc. from any other government agencies having approval, consent or authority over Buyer or Seller or the transactions contemplated by the Agreement (e.g., the FAA, DOD, US Fish and Wildlife Service). Each of which approval or consent shall have been obtained and be final, written, non-appealable and in form and substance acceptable to Buyer in its sole discretion.
· [If the Project is to qualify to tax credits; see Addendum 1 for additional requirements].

Firm Date Conditions
Following entry into the Agreement, Seller shall continue to develop the Project and the Agreement shall provide for the satisfaction, on or prior to [DATE] (the “Outside Firm Date”) and in each case in form and substance acceptable to Buyer and at Seller’s sole cost (except as otherwise set forth herein), certain conditions precedent (“Firm Date CPs,” and the date all such Firm Date CPs have been satisfied or waived in writing by Buyer, the “Firm Date”). 
The Firm Date CPs will include, without limitation, that: (i) the State Regulatory Approvals are in full force and effect with no notices of violation having been issued thereunder; (ii) all other Required Approvals are in full force and effect with no notices of violation having been issued thereunder; (iii) Seller has obtained all land contracts, including that Seller shall have obtained: (x) amendments to the existing leases as needed to ensure that the lease payment provisions and other applicable terms provide for utility ownership, that the term of the leases is no shorter than the 35 years following construction of the Project and/or to address other matters reasonably required by Buyer, and (y) new lease agreements required for site setbacks or other requirements or otherwise reasonably required by Buyer) and otherwise secured full site control, including real estate rights required to interconnect the Project; (iv) Seller has obtained and delivered to Buyer title reports and title insurance commitments, and completed any curative work required by Buyer; (v) Seller has obtained and delivered to Buyer fully executed and enforceable agreements securing (A) the engineering, procurement and construction of the Project (“EPC”), including batteries, power electronic systems, enclosures and other equipment necessary for the Project to store electricity and transmit such electricity upon command, provided that Buyer shall have rights to review, comment on and approve the EPC prior to execution, (B) O&M services (if applicable), (C) letters of credit and guarantees, (D) all third-party reports and studies (including without limitation those relating to wildlife, environmental, tribal resource, cultural and historic preservation, geotechnical, archaeological, noise impact, engineering and cost segregation) and related reliance letters, and, (E) all required third-party estoppels (including with respect to each lease and other land contracts), required subordination, non-disturbance and attornment agreements and third-party consents; (vii) Seller has developed and delivered to Buyer an approved Decommissioning Plan (as defined below) in form and substance acceptable to Buyer; (viii) Seller has secured interconnection rights for the Project and obtained an effective interconnection agreement for the Project acceptable to Buyer, (ix) Buyer has conducted diligence to its satisfaction on the development contracts executed by Seller, and Seller has made commercially reasonable efforts to mitigate any “red flag” risks identified by Buyer, (x) the Project is free and clear of all encumbrances and liabilities, except for permitted encumbrances and specific assumed liabilities as defined in the Agreement. [If the Project is to qualify to tax credits; see Addendum 1 for additional requirements]. Seller will provide Buyer with evidence that the Firm Date CPs have been satisfied in accordance with the terms of the Agreement, and Buyer will have a stated period to object to whether the Firm Date CPs have in fact been so satisfied. If the Firm Date CPs are not met by the Outside Firm Date, Buyer shall have the right to terminate the Agreement. 
The conditions set forth above are indicative and are subject to modification following Buyer Project diligence. 
Closing Conditions
[bookmark: _Hlk236935723][bookmark: _Hlk236936204][bookmark: _DV_M75][bookmark: _DV_M76][bookmark: _DV_M77]The Agreement shall provide for the satisfaction, on or prior to the Closing, and in each case in form and substance acceptable to Buyer and at Seller’s sole cost (except as set forth herein) of certain conditions precedent (“Closing CPs”). The Closing CPs will include, without limitation, that: 1) the Firm Date was achieved by the Outside Firm Date; 2) the Project has achieved mechanical completion; 3) Required Approvals remain in full force and effect with no notices of violation having been issued thereunder; 4)  Seller has delivered to Buyer evidence that it has obtained and assigned to Buyer all manufacturers’ warranties; 5) all representations and warranties of Seller shall be true and correct in all respects; 6) at the election of the Buyer, the Company and the LTSA Provider (as defined below) have entered into a Long-Term Services Agreement (as defined below); 7) no event has occurred that has had or could reasonably be expected to have a material adverse effect, including any suit, action, dispute or other similar proceeding filed by any contractor, subcontractor, or other person against Seller, enjoining or limiting the transaction contemplated by the Agreement or the use or operation of the Project, or seeking to obtain damages or other relief in connection with the Agreement or any contracts to be transferred to Buyer under the Agreement; 8) Seller has delivered to Buyer a claims statement identifying every dispute, suit, action or other proceeding that is pending, or threatened in writing, between Seller and any contractor or subcontractor connected with, or arising out of, the development and/or construction of the Project; and, 9) if applicable, Seller or its operating personnel have completed all training requirements pertaining to the start-up, shut-down and operation of, and safety, general process understanding and emergency procedures for, the Project and all of its sub-systems, in accordance with the requirements of a training program to be prepared by Seller and approved by Buyer. [If the Project is to qualify to tax credits; see Addendum 1 for additional requirements].
The conditions set forth above are indicative and are subject to modification following Buyer Project diligence.
Seller’s Closing Deliverables
Upon the terms and conditions to be defined within the Agreement, the obligations of Buyer to consummate the transactions contemplated are subject to the satisfaction by Seller of certain deliverables as of the Closing Date, in each case in a manner reasonably acceptable to Buyer, including that all resulting deliverables are in form and substance reasonably acceptable to Buyer (unless a higher Buyer approval standard is expressly otherwise provided for in the Agreement, in which case, such higher approval standard shall apply, or the deliverable is in substantially the form previously agreed to in writing by Buyer, including pre-agreed forms attached as exhibits to the Agreement, in which case such deliverables shall be deemed acceptable to Buyer), including, but not limited to:
· An instrument effecting the transfer of the ownership interests in the assets and real property rights relating to the Project, including without limitation those necessary for the commercial operation of the Project, to the Buyer.
· [bookmark: _Hlk66484456]Certification that the Project has achieved project mechanical completion in accordance with the terms of the Agreement.
· The delivery to Buyer of evidence that any liens on the Project assets, Project real property or any other interests of the Project have been removed as of the Closing other than permitted liens which have been scheduled or liens which have been scheduled and bonded to Buyer’s satisfaction.
· Seller has obtained all certifications, affidavits, approvals and permits required to demonstrate satisfaction all representations, warranties, and covenants made by Seller pertaining to the Closing.
· Seller has delivered the title insurance commitment and title policy (premium to be paid by Seller on or before the Closing Date).
· [If the Project is to qualify to tax credits; see Addendum 1 for additional requirements].

Buyer’s Closing Deliverables
Upon the terms and conditions to be defined within the Agreement, the obligations of Seller to consummate the transactions contemplated are subject to the satisfaction by Buyer of certain conditions as of the Closing Date, in each case, to Seller’s reasonable satisfaction, including:
· Delivery of the Closing Date portion of the Purchase Price.
· Buyer has obtained all certifications, affidavits, approvals and permits required to demonstrate satisfaction of all representations, warranties, and covenants made by Buyer pertaining to the Closing.
The deliverables set forth above are indicative and are subject to modification following Buyer Project diligence.
Substantial Completion Conditions 
The Agreement shall provide for the satisfaction of the Substantial Completion CP’s, and in each case in form and substance acceptable to Buyer and at Seller’s sole cost (except as set forth herein). The Substantial Completion CPs will include, without limitation, that: 1) Required Approvals remain in full force and effect with no notices of violation having been issued thereunder; 2) the Project has achieved substantial completion including integration with the local grid as set forth in the interconnection agreement for the Project; 3) Seller has delivered to Buyer all as-built drawings and related documentation, including all manufacturers’ recommended operating and maintenance procedures required for maintenance of manufacturers’ warranties; 4) Seller has delivered to Buyer a complete and accurate list of all equipment, plant, machinery, installations, special tools, spare parts, supplies and other personal property owned by Seller included in the Project; 5) all representations and warranties of Seller shall be true and correct in all respects; 6) no event has occurred that has had or could reasonably be expected to have a material adverse effect, including any suit, action, dispute or other similar proceeding filed by any contractor, subcontractor, or other person against Seller, enjoining or limiting the transaction contemplated by the Agreement or the use or operation of the Project, or seeking to obtain damages or other relief in connection with the Agreement or any contracts to be transferred to Buyer under the Agreement; 7) at Buyer’s direction, Seller has managed any warranty claims arising prior to the Substantial Completion Date; and, 8) Seller has delivered to Buyer a claims statement identifying every dispute, suit, action or other proceeding that is pending, or threatened in writing, between Seller and any contractor or subcontractor connected with, or arising out of, the development and/or construction of the Project.
[bookmark: _Ref230617960]In addition, an officer of Seller, authorized to bind Seller and who is familiar with the Project, shall certify in writing that all Construction Craft Employees were covered by a collective bargaining agreement with a union affiliated with the local council of North America’s Building Trades Unions (“Building Trades CBA”). If Seller cannot provide such certification as to a specified portion of the work, then an officer of Seller, authorized to bind Seller and who is familiar with the Project shall certify in writing that Seller met and conferred, in good faith, with the local council of North America’s Building Trades Unions and attempted to find and hire those trade(s) of Construction Craft Employee(s) covered by a Building Trades CBA for that portion of the work, and, if such Construction Craft Employee(s) covered by a Building Trades CBA were not available, that Seller (or Seller’s construction contractor) entered into a site-specific building trades collective bargaining agreement covering that portion of the work, or certifies that they attempted to enter into the site-specific building trades collective bargaining agreement described above but was unable to do so.
The conditions set forth above are indicative and are subject to modification following Buyer Project diligence.
Punch List Items
Buyer may elect in its sole discretion to permit items of Seller’s work required for final completion to be completed after Substantial Completion (such items, “Punch List Items”). For the avoidance of doubt, the foregoing obligations of Seller will continue after the Closing and Seller will remain responsible for all costs and expenses of completing the work, including those arising under any applicable supply and construction agreements.
If Seller has not completed all Punch List Items within the period of time agreed to by the parties, Buyer will be entitled to permanently retain a portion of the Punch List Holdback Amount equal to the greater of (i) the portion of the Punch List Holdback Amount attributable to the uncompleted Punch List Items and (ii) fifty percent (50%) of the Punch List Holdback Amount.
General Statement of Seller’s Work and Other Responsibilities
Seller will be responsible, at its sole cost and expense for all work required to achieve Project final completion regardless of whether such activities occur prior to or following the Closing, including with respect to the Project substation, O&M building, and all other integrated and operational infrastructure facilities, all radial transmission lines and other interconnection facilities required to deliver power from the electric grid to the Project and from the Project to [insert] substation/point of interconnection, and including without limitation the fully assembled, installed, tested and commercially operational battery storage system and related equipment, all in accordance with the applicable supply agreements, all manufacturer’s warranties and the O&M agreement (if applicable), the applicable construction agreements, the Long-Term Services Agreement (if applicable), the interconnection agreement and the Agreement. All work shall be performed in accordance with prudent utility practices, prudent engineering practices, applicable law, applicable safety requirements, applicable permits, an agreed site plan, Seller’s quality management plan, manufacturer’s warranties, specifications and recommendations, Buyer’s policies and procedures governing electronic and physical access controls required by the North American Electric Reliability Corporation (“NERC”) Critical Infrastructure Protection (“CIP”) standards (if applicable), Buyer’s Technical Specifications (to be provided by Buyer as part of the Agreement) that specify Buyer’s standards and requirements for the design, construction, materials, equipment and supplies for certain aspects of the Project, and Seller’s operating procedures for the operation of the Project (to be agreed upon by Buyer and Seller as part of the Agreement) (as defined below, the “Operating Guidelines”). Buyer and Buyer’s authorized representatives shall have the right to inspect the work and to maintain personnel at the Project Site, including the entire Project footprint and point of interconnection, for such purpose. All such work shall be performed by Seller in consultation with and cooperation with Buyer and in a manner reasonably acceptable to Buyer, including that all resulting deliverables are in form and substance reasonably acceptable to Buyer (in each case, unless a higher Buyer approval standard is expressly otherwise provided for in the Agreement, in which case, such higher approval standard shall apply, or the deliverable is in substantially the form previously agreed to in writing by Buyer, including pre-agreed forms attached as exhibits to the Agreement, in which case such deliverables shall be deemed acceptable to Buyer). Seller shall make commercially reasonable efforts to ensure that all third part contracts are assignable to Buyer without consent.
Pre-COD Test
The Pre-COD Test shall measure at the point of delivery, among other things, the Project’s grid charging capability, maximum charging rates, maximum discharging rates, minimum charging time, minimum discharging time, storage capacity, round-trip efficiency, ability to communicate with Buyer using Buyer’s Supervisory Control and Data Acquisition (“SCADA”) System, and other testing to be agreed by the Parties (including factory testing). Any failure to pass the Pre-COD Test will trigger Seller’s obligation to complete the repairs needed to bring the Project into compliance with the pre-determined performance levels required to pass such test. Prior to performing any repair obligations, Seller may conduct a limited number of discretionary tests that Seller deems necessary for purposes of re-performing a required test.
Long-Term Services Agreement
Buyer may elect to enter into a long-term services agreement for the Project (the “Long-Term Services Agreement”) with the supplier of the battery and battery enclosures or another third party acceptable to Buyer (which may include the Seller or an Affiliate of Seller) (the “LTSA Provider”) upon the terms set forth below. If Buyer elects to enter into a Long-Term Services Agreement, the LTSA Provider shall provide the applicable operations and maintenance services (the “Services”) for an initial term of up to ten (10) years following the Closing. Thereafter, the Long-Term Services Agreement shall automatically renew in increments of five (5) years at the election of Buyer, up to three (3) times after the expiration of the initial term. The LTSA Provider shall provide the Services based upon (i) a fixed fee for certain work to be defined as in-scope; (ii) pre-agreed pricing for certain additional work that is outside of the scope but which Buyer may elect to purchase in its sole and absolute discretion; and (iii) cost-plus pricing for work not included in the preceding clauses (i) and (ii), which shall be subject to a mark-up of no more than 10% exclusive of equipment costs and focused on labor to cover, among other things, general and administrative and other overhead costs.
The Long-Term Services Agreement will (i) contain performance guarantees for the Project, as described further below, (ii) identify any Operating Limitations, as defined below, (iii) address the supply for any needed auxiliary or house power if the Project is located outside of Buyer’s franchised retail electric service territory; and (iv) address compliance with the NERC CIP standards (if applicable). The Long-Term Services Agreement will also contain terms and conditions related to the Services provided thereunder that are customary for the operation and maintenance of a battery energy storage system, subject to any necessary conforming changes to adjust for the applicable technology, the size, or the scope of the Project. The form of the Long-Term Services Agreement would be attached as an exhibit to the Agreement.
Performance Guaranties
The Long-Term Services Agreement shall specify the terms under which the parties will measure the performance of the Project’s battery energy storage system over the duration of the Agreement, which shall be dependent in part on the maturity of the battery storage technology used for the Project. Satisfactory performance will require the battery energy storage system to meet certain guaranteed performance criteria (the “Guaranteed Performance Levels”), with applicable damages for underperformance, which measurements shall be obtained through periodic testing, on an annual basis, or more frequently if requested by Buyer, of the following:
· Guaranteed Round Trip Efficiency;
· Guaranteed Storage Capacity;
· Self-Discharge Rate;
· Guaranteed Minimum Charging Time;
· Guaranteed Maximum Charging Rate;
· Guaranteed Minimum Discharging Time;
· Guaranteed Maximum Discharging Rate
· Maximum Ramp Rate;
· Guaranteed Response Time; and
· [Others TBD].
From and after the Substantial Completion date, the Project shall satisfy the Performance Guarantee. In the event that the Project does not satisfy the Performance Guarantee the, Seller will liable for liquidated damages. Performance Guarantee. Seller shall provide the Performance Guarantee for a period of not less than twenty (20) years.
The LTSA Provider shall agree to maintain the battery energy storage system such that it is capable of maintaining a base level of storage capacity of no less than [•] MWh during the term of the Long-Term Services Agreement, [and to augment the battery energy storage system prior to the time the level of storage capacity falls below [•] MWh].
The parties to the Long-Term Services Agreement will agree that the Performance Guaranties will be contingent upon the Project being operated, scheduled, and dispatched in accordance with the “Operating Limitations”, which shall specify the Project’s operating requirements and limitations.
The Operating Limitations shall, at a minimum, address the following: [maximum annual state of charge (averaged);] maximum number of annual equivalent cycles, which shall not be below [•] equivalent cycles per year; [others TBD]; and the potential cost impact if Buyer were to exceed any of these limitations.
With respect to the maximum number of annual equivalent cycles, the Operating Limitations shall allow Buyer the flexibility to defer or extend a portion of the cycles allocated to a given operating year, such that (i) if Buyer does not use all of its cycles at the end of an operating year, Buyer may transfer up to [•] cycles to the subsequent operating year, or (ii) if Buyer uses all of its cycles prior to the end of an operating year, Buyer may add up to [•] cycles that are allocated to the subsequent operating year.
In addition, by no later than 90 days prior to the Closing Date, the parties shall develop “Operating Guidelines” to specify the parameters for the operation of the Project, such as operation modes for specific functionality (e.g., frequency response); set-points and limitations for each operating mode; scheduling parameters; the parties’ communication protocols; and the data points to be transmitted to Buyer’s SCADA. The parties agree that the Operating Guidelines can be reviewed annually to optimize operations for Buyer.
Battery and Related Equipment Warranties
Seller shall not purchase or otherwise acquire any of the major equipment components or related materials or services from an entity that is not approved by Buyer as specified in the Buyer’s Technical Specifications without Buyer’s prior written consent (not to be unreasonably withheld or delayed).
Seller shall obtain warranty coverage as further described in Addendum 2. 
If Buyer elects in its sole discretion not to enter into a Long-Term Services Agreement, Seller agrees to specify the base level of storage capacity the battery energy storage system will sustain over its useful life. 
To the extent a change in applicable law prohibits Seller’s acquisition, importation, or installation of major equipment or associated software, firmware, and digital components that control the operation of such major equipment (“Prohibited Equipment”), Seller agrees to procure an equivalent or superior alternative to the Prohibited Equipment, subject to Buyer’s approval.
Safety
Seller shall design and construct the Project in compliance with all applicable laws, codes, and standards that are applicable to the design of the Project and ensure that upon the Closing Date the Project meets all such applicable laws, codes, and standards. 
Representations and Warranties
The transaction is subject to customary representations and warranties to be made by Buyer and Seller as of the Signing Date, the Firm Date, and the Closing Date. 
Other Agreements
Subject to limitations and conditions to be included in the Agreement, the parties will have the ability, and in certain cases the obligation, to update disclosure schedules for items arising between the Signing Date, the Firm Date, and Closing (each, an “Update”). 
Technology. The major equipment components of the Project shall be manufactured by top tier manufacturers acceptable to Buyer or specified in the Buyer’s Technical Specifications.
Buyer’s right to inspect. Buyer and Buyer’s authorized representatives shall have the right to inspect the work and to maintain personnel at the Project Site for such purpose. Such inspection of any part of the work shall in no way relieve Seller of its obligations under the Agreement.
Decommissioning. Seller shall be responsible for developing and implementing a plan for the decommissioning of the battery energy storage system and any related balance of plant (e.g., battery enclosures, power conversion system) in accordance with applicable law and the relevant permits and contracts (including relevant land contracts and equipment supply contracts) (the “Decommissioning Plan”). 
Seller shall assume all risks arising from any change in commodity prices and all changes associated with any change in law affecting Seller’s Project costs including, but not limited to, changes in tariff rates.
Seller shall be responsible for all taxes relating to the pre-Closing period and all transfer taxes and any sales, use or other taxes related to the purchase and sale of the assets of the Project and any purchase or conveyance of real or personal property to be used in the Project.
Liquidated Damages:
· Delay Damages: Seller shall make a per diem liquidated damages payment, in an amount of $250/MW, for each day after the guaranteed closing date that the Closing has not occurred, such delay damages (“Delay LDs”) not to exceed an agreed percentage of the Purchase Price in the aggregate. For clarity, Delay LDs shall be paid by Seller whether or not Closing has occurred.
· SCADA Infrastructure Delay Damages: Seller agrees that if SCADA Infrastructure Completion (definition to be agreed in the Agreement) is not achieved by [date TBD] (“Guaranteed SCADA Infrastructure Completion Date”), then Seller shall pay as liquidated damages to Buyer an amount equal to $5,000.00 per day for each day after the Guaranteed SCADA Infrastructure Completion Date but prior to the date on which SCADA Infrastructure Completion is achieved (“SCADA Infrastructure Delay LDs”).
· [bookmark: _Hlk160787147]Nameplate Damages. Seller shall owe the Buyer liquidated damages (“Nameplate Damages”) if the aggregate nameplate capacity of the Project is less than 100% of the Expected Nameplate Capacity (the “Minimum Capacity”).
· [bookmark: _Hlk160791362]Buy-Down Damages: If the Closing occurs and, as of the Substantial Completion Date, the round-trip efficiency measured by the Pre-COD Test is less than [•]%, Seller will be required to pay liquidated damages in an amount to be agreed in the Agreement (“Buy-Down LDs”).
· Outside SC Date Damages: If the Closing occurs and the Project fails to achieve the Substantial Completion Date on or before [date TBD], Seller shall pay Buyer an amount equal to the net present value (using a discount rate corresponding to Buyer’s then-current average weighted cost of capital) of the grossed-up pre-tax value of any resulting lost or delayed ITCs (if applicable) (“Outside SC Date LDs” and together with the Delay LDs, the SCADA Infrastructure Delay LDs, the Nameplate Damages and the Buy-Down LDs, the “Liquidated Damages”).
NERC Matters: Seller shall comply with the NERC Reliability Requirements during commissioning and up until the Closing Date and shall ensure the Project meets all NERC Reliability Requirements under the interconnection agreement. Seller shall maintain records required by NERC of such compliance actions and shall perform such other tasks and responsibilities as are set forth in Buyer’s Technical Specifications. No later than fifteen (15) business days before the Closing Date, Seller will provide Buyer current applicable compliance records related to the Project developed during commissioning or prior to the Closing Date (such as test records, relay settings, energization and synchronization reporting activities, and voltage schedule). Seller will provide Buyer design documents required by NERC (such as the Reactive Power Report, Reactive Power Control Design for VAR-002 and to meet the Voltage Schedule) no later than 30 days before the Closing.
Governing law and venue shall be in accordance with the laws of the state of Minnesota, with any action arising out of or related to the transaction to be brought in a court located in Minneapolis, Minnesota.
From and after the signing of the Agreement, Seller will not, and will cause its representatives and affiliates not to, initiate, solicit or respond to the submission of, or enter into any negotiations in respect of, any indication of interest, proposal or offer from any person or entity relating to any sale or other transfer of any material asset of, or any equity or debt interest in, the entity holding the Project, including any response to a request for proposal, bid or similar request from any person or entity (including Buyer and its affiliates but excluding the transaction contemplated by the Agreement).
Termination Provisions; Termination Payment
The Agreement may be terminated upon written notice by the terminating party (as described below) in the event of certain occurrences, including without limitation:
By Buyer if the Firm Date has not occurred by the Outside Firm Date, regardless of the reason for such failure, provided that Buyer is not in breach of the Agreement.
By either party if the Closing has not occurred by the Outside Closing Date [date TBD], regardless of the reason for such termination, provided that the terminating party is not in breach of the Agreement.
By Buyer if State Regulatory Approvals for the transaction are not obtained by the Outside Firm Date.
By either party if applicable law or any order issued by, or any other action taken by, an authority restrains, enjoins, or otherwise prohibits the consummation of the transactions contemplated by the Agreement.
By either party in the event of a material uncured breach or repudiation of the Agreement by the other party.
By Buyer if there is a material uncured breach or repudiation of the relevant guaranty or letter of credit by the provider of the Seller Credit Support.
By Buyer in the event of abandonment of the Project by Seller or its affiliates.
[bookmark: _Hlk236993364]By either party if the other party suffers insolvency or bankruptcy.
By Buyer if the provider of the Seller Credit Support suffers insolvency or bankruptcy.
By Buyer if there is a change of control of Seller.
By Buyer if Closing has occurred but the Substantial Completion Date has not occurred by [date TBD].
By Buyer if an Update from Seller has had or would reasonably be expected to have a Material Adverse Effect.

Termination Payment. Without limiting any other legal or contractual right or remedy available to Buyer (including Buyer’s rights to Liquidated Damages under the Agreement that accrued prior to such termination), if the Agreement is terminated for any reason, Seller will pay to Buyer a termination payment (the “Termination Payment”) in the indicated amount:
· if the Firm Date has not occurred and the termination occurs on or prior to the Outside Firm Date, an amount equal to $75.00 multiplied by the number of kW in the Expected Nameplate Capacity; 
· if the Closing has not occurred by the Outside Closing Date, an amount equal to $125.00 multiplied by the number of kW AC in the Expected Nameplate Capacity;
· if the Closing has occurred but the Substantial Completion Date has not occurred by on or before [date TBD], and without duplication of Outside SC Date Damages described above that accrued prior to the termination, an amount equal to: 
· the net present value (using a discount rate corresponding to Buyer’s then-current average weighted cost of capital) of the grossed-up pre-tax value of any resulting lost or delayed ITCs (if applicable); plus
· an amount, which may be positive or negative, equal to Buyer’s costs to achieve final completion of the Project less the remaining unpaid Purchase Price. 
provided, that Seller shall have no obligation to make a Termination Payment if the termination is a result of (i) a material uncured breach or repudiation by Buyer; (ii) Buyer’s failure to obtain State Regulatory Approvals by [date TBD], or (iii) Buyer’s insolvency or bankruptcy.
Return of Progress Payments. In addition to any Termination Payment owing by Seller to Buyer, if the Agreement is terminated prior to Closing, Seller will repay to Buyer the aggregate amount of Progress Payments paid by Buyer as of such date.
Indemnification
From and after the Closing, each party shall indemnify and hold harmless the other party and its respective employees, representatives, officers, directors and agents from and against any and all damages arising out of any breach or violation of any representation, warranty, or covenant in the Agreement, or any liability not assumed as part of the Agreement. No claim for indemnification shall be brought against the indemnifying party until the total damages for which such party is liable exceeds in the aggregate a threshold amount of $100,000, at which point indemnification may be sought for the full aggregate amount of damages, including those amounts that do not exceed the threshold. The aggregate damages to which the indemnified parties are entitled in respect of breaches of representations and warranties shall not exceed an amount equal to 30% of the Purchase Price (the “Indemnity Cap”). Such threshold and Indemnity Cap shall not apply to damages to the extent they arise from a party’s fraud, willful misconduct or gross negligence or a breach of certain “fundamental” representations (as applicable to each party) such as corporate existence, power, authority, conflicts, title, land contracts, real property, environmental, intellectual property, brokers, subsidiaries, employee benefits, tax matters, or any liability not assumed as part of the Agreement. The aggregate damages to which the indemnified parties are entitled shall not exceed the Purchase Price. Such aggregate damages cap shall not apply to damages to the extent they arise from a party’s fraud, willful misconduct or gross negligence or any liability not assumed as part of the Agreement.
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ADDENDUM 1
TAX CREDIT COMPLIANCE ADDENDUM

Signing Date Conditions/Deliverables
As a condition to the Signing Date, Seller shall have delivered to Buyer (i) a memorandum in form and substance acceptable to Buyer describing in detail Seller’s strategy for the Project complying with the “FEOC” material assistance (“Material Assistance”) and effective control (“Effective Control”) requirements, and, if applicable, any investment tax credit (“ITC”) “adder” for the Project, (ii) an engagement letter with an ITC prevailing wage and apprenticeship compliance consultant reasonably acceptable to Buyer that will monitor and provide reports (“PWA Reports”) regarding ITC prevailing wage and apprenticeship (“PWA”) compliance with respect to the Project, (iii) an engagement letter with a Material Assistance compliance consultant reasonably acceptable to Buyer that will monitor and provide a report confirming Material Assistance compliance with respect to the Project (the “Material Assistance Report”), and (iv) if applicable, an engagement letter with a domestic content “adder” compliance consultant reasonably acceptable to Buyer that will monitor and provide a report confirming the Project’s eligibility for the domestic content adder (the “Domestic Content Report”).
Regarding the Material Assistance requirements, Buyer will not accept the direct cost approach in calculating the Material Assistance Cost Ratio but will instead require the safe harbor methodologies as described in Notice 2026-15 or subsequent guidance.

Firm Date Conditions/Deliverables
Firm Date CPs shall include the following non-exclusive list of ITC-related items:
· The correctness of Seller’s factual and legal conclusion based representations and warranties regarding the Project’s eligibility for the expected full amount of ITCs.
· Buyer’s receipt of a customary beginning of construction certificate.
· Buyer’s receipt of the most recent PWA Report.
· Buyer’s receipt of the then current draft or final Material Assistance Report, in form and substance acceptable to Buyer, and the underlying documentation associated therewith, including applicable vendor certifications that meet the One Big Beautiful Act prescribed form requirements.
· Buyer’s receipt of a Seller memorandum addressing the Project’s compliance with the Effective Control requirements, in a form and substance acceptable to Buyer, and the underlying documentation and counterparty certifications associated therewith.
· If applicable, Buyer’s receipt of the then current draft or final Domestic Content Report, in a form acceptable to Buyer.
· Buyer’s review of any other reasonably requested diligence regarding the Project’s eligibility for the expected full amount of ITCs.
· The Project has not yet been placed in service for federal income tax purposes.
Closing Date Conditions/Deliverables
Firm Date CPs shall include the following non-exclusive list of ITC-related items:
· The correctness of Seller’s factual and legal conclusion based representations and warranties regarding the Project’s eligibility for the expected full amount of ITCs.
· Buyer’s receipt of the most recent PWA Report.
· Buyer’s receipt of any appropriate bring-down or final version of documentation or reports delivered as Firm Date CPs.
· Buyer’s review of any other reasonably requested diligence regarding the Project’s eligibility for the expected full amount of ITCs.
· The Project has not yet been placed in service for federal income tax purposes.
Indemnity/Risk Allocation
ITC Eligibility. ITC representations shall be “fundamental” representations.  
PWA Compliance. Seller shall be responsible for any work performed pursuant to the Agreement or Long-Term Services Agreement (including warranty work) complying with the PWA requirements. Seller shall be responsible for the conduct and payment of any PWA noncompliance remediation or cure amounts, including payment of penalty amounts to Buyer for its payment to the IRS.
Changes to Transaction Structure
The parties recognize that changes to the ITC or associated guidance may be made, or other incentives for stand-alone energy storage may become available for U.S. federal income tax purposes, and that the parties may need to restructure the transaction in order for Buyer to be able to utilize and maximize such revised ITC or other incentives. The parties agree that they will negotiate in good faith to restructure the transaction in a manner that will allow the parties to utilize and maximize any such revised ITC or other incentives.


ADDENDUM 2
WARRANTY REQUIREMENTS

Seller shall provide warranty coverage for the Project in conformance with the “Requirements” as set forth in the RFP (the “Warranty”). The Warranty shall include the following main features:

1. Warranty: Seller shall provide a warranty on the BESS and the Work provided or undertaken under the Scope of Work for a period of not less than five (5) years from the date of Substantial Completion. 
a. The Warranty shall protect against defects in the BESS, and the Equipment to the extent not otherwise incorporated in the BESS, and workmanship. 
b. The Warranty shall be comprehensive. No deductibles shall be allowed for travel time, service hours, repair parts cost, etc.
2. Third-Party Warranties: Seller shall obtain warranty coverage on the Equipment as set forth below in conformance with the OEM specifications and the Requirements (“Third-Party Warranties”). 
a. If an extended warranty on any component of the BESS is required to meet the Requirements, Bidder shall provide optional cost of warranty extension.
[bookmark: _Toc219977633]
GENERAL WARRANTY INFORMATION
[bookmark: _Toc219977634]Warranted Items
Seller shall grant the Warranty to Buyer with respect to:
The BESS;
Each article of Equipment and auxiliary and ancillary equipment provided by Seller under the Agreement to the extent not otherwise included in the Equipment, in each case, delivered either for the inventory of Buyer or for installation at the Project pursuant to the Seller’s Scope of Work (collectively, the “Products”); and,
The Work and/or Services provided under the Agreement.
Seller shall prepare a register of equipment (the “Register”), cataloging the type and quantity of Products and the respective date of the Third-Party Warranty start date with respect to each such equipment. Seller shall deliver the Register (or updated Register, as applicable) to Buyer, within thirty (30) Calendar Days prior to initial product delivery to Project Site.

[bookmark: _Toc219977635]Warranty
Seller shall warrant to Buyer that:
The BESS shall (i) be free from defects, (ii) conform to the Specifications as described in Exhibit T-1 - Scope of Work (BESS) to the RFP and (iii) be suitable for Buyer’s use.
All Products supplied pursuant to the terms of this Exhibit shall (i) be free from defects, (ii) conform to the Specifications as described in Exhibit T-1 - Scope of Work (BESS) to the RFP and (iii) be suitable for Buyer’s use in the Project.
Services and Work shall be performed in accordance with the Specifications described in Exhibit T-1 - Scope of Work (BESS) to the RFP and in conformance with the Requirements.
None of the Work of Seller, nor any license granted by Seller, infringes, violates or constitutes a misappropriation of any Intellectual Property Rights.
[bookmark: _Toc219977636]Correction of Defects
If any Warranted Items are defective, Seller shall (a) notify Buyer of such defect and (b) cure such defect as promptly as practicable, including all required installation and any oversizing or battery capacity augmentation (inclusive of hardware costs) to the extent necessary (“Warranty Service”). Buyer shall provide Seller with reasonable access to the Project in order to perform its obligations, and the Parties shall schedule such Warranty Service so as to minimize disruptions to the operation of the Project. Seller shall bear all costs and expenses associated with the Warranty Services, including all costs of labor and equipment and of any necessary disassembly, removal, replacement, transportation, reassembly, reinstallation, and retesting, as well as reworking, repair or replacement of such Work, and reassembly of structures, electrical work, machinery, Equipment, or any other obstruction as necessary to give access to the non-conforming item for correction, and for removal, repair or replacement of any damage to other work or property that arises from the breach of Warranty. Upon completion of Warranty Service, all Equipment shall be returned or restored to its proper condition (subject to normal wear and tear), including fit alignment, adjustment, operability, and finish. If Seller is obligated to repair, replace, or renew any Equipment, item or portion of the Work hereunder, Seller shall undertake a technical analysis of the problem and correct the “root cause” unless Seller can demonstrate to Buyer’s reasonable satisfaction that there is no material risk of the reoccurrence of such problem.
[bookmark: _Toc219977637]Third Party Warranties
Seller shall keep in force, and shall be responsible for enforcing, the Third-Party Warranties at Buyer’s direction. Seller shall ensure that Third-Party Warranties include provisions for assignments to Buyer and Buyer “step-in” rights in the event of Seller default and/or termination of the LTSA during the term of the Third-Party Warranties. Third-Party Warranties shall include serial defects protections. 






